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TNTRODUCTTON

on Apr i l  27,  1988,  Super ior  Cour t  Judge Mary E.  Greene

issued a decision in Weiss, the mental health t:rrst lands case.

This decision was a continuation in the l i t igation over the urental

hea l th  t : r r s t  I ands .  I n  S ta te  v .  We iss ,  706  P .2d  681  (A laska  1985)  ,

the Alaska Supreme Court held, that the State had breached its duty

as trustee in i ts treatrnent of the mental health trust lands. The

Supreme Court held that a State statute, which redesignated the

mental health trust lands as general grant trust lands, was invalid

and that the trust urust be reconstituted. The case was therefore

remanded to the superior court for reconstitut ion of the trust.

Subsequent to the remand various advocacy groups intenrened as

plainti f  fs. These inte:rrenors requested the courtrs deterrnj.nation

as to whether or not the class of persons they rePresented were

beneficiaries of the mental health trust. The superior court

identif ied that the issue before i t  was the defi.nit ion of who is

entit led to benefj-t  fron the trust. Ult inately the court decided

the issue as fo l lows:

Wh.en considering al l  of the j-nf ormation
avai lab le in  l ight  o f  the h is tor ica l  facts ,  i t
is the conclusion of the court that Congress
intended that the Terri tory establish a
comprehensive mental health program which would
provide senrices to a group consist ing of at
least those indj.viduals suf f ering from a
psychiatr ic i l lness who may regui.re
hospital ization and the mental ly defective and
retarded.  i l  Fur ther ,  i t  is  the conclus ion of
the court, that Congress intended that the
mental health lands public trust benefit  the
rec ip ients  of  the sen ' ices of  the comprehensive
mental health progiram, which group must
includ€l at a minimum, the utental ly i I l  who nay



requi re hospi ta l izat ion,  and the menta l ly
defective and retarded. The court concludes
that  i t  is  wi th in  the d iscret ion of  the State
to inc lude other  groups as.  rec ip ients  of
se:rr ices by the mental health program but i t
is not within the discretion of the State to
exclude either of those two groups.

S/ The court does not exclude from this
operat ive def in i t ion e i ther  chronic  a lcohol ics
suffering from psychoses or senile people who
as a resul t  o f  the i r  seni l i ty  suf fer  raa jor
men ta l  i l l ness .  L /

As a resul t  o f  Judge Greene's  dec is ion (Greene decis ion)  the Alaska

Mental Health Board (AMHB) asked that representatives of the

pla int i f f  and the p la in t i f f  in ter r renors in  Weiss jo in  wi th  the

Alf i IBts executive committee, representatives of the Department of

I {ea l th  and Socia1 Serq ices,  and other  representat ives of  boards or

organj -zat  j .ons j -n terested in  serv ices to  the benef  j .c iary  groups

ident i f ied in  the Greene decis ion,  to  examine the in terpretat ion

- and "inpl ications of the Greene decision. U The goal of this

examj.nation was to develop guidelines for the AMHB activit ies that

would ensure appropriate inclusion of persons to be served through

the mental health trust benefit .  ! /  The f irst neeting of what was

U The fu1 l  text  o f  the super ior  cour t rs  dec is ion is  inc luded as
Appendix A.

U A copy of the June L6, 1988 Motion of A.I4IIB regarding
: .n terpretat ions and inp l icat ions of  the Greene Decis ion is  a t tached
as Appendix  B.

2f A copy of the July 18, 1988 AN'IHB letter to attorneys of
p la in t i f f  and p la in t i f f  in teryenors is  a t tached as Appendix  C-



t o  become known  as  the t rGreene  Groupr r  t ook  p lace  on  Sep tember  16 ,

1 e 8 8 .  4 J

g/ A l ist of Greene Group part icipants is attached as Appendix D-
Fn"  group met  s ix  t imes f rom September !6 ,  L988 through March.1-4,
1989.  t i r .  f i - rs t  f ive neet ings were for  one day each.  The s ix th

sess ion was for  two days.  A11 submiss ion or  mater ia ls  presented

by various i.nterested, groups and the public as well as audiotapes
oi  a l l  s ix  meet ings arL avai lab le at ,  the Execut ive of f ice of  the

Alaska Mental Hea1th Board in Juneau.

A copy of  the September L4,  L988 AMHB let ter  sent  to  inv i tees
is att,ached. as Append.ix E. Cornmissioner Munson sent a letter dated
September 15,  fbbe at tached as Appendix  F request ing the Greene

Group address cet ta in  quest ions-



THE GREENE GROUP PR,OCESS

The work of the Greene croup was acconplished through

consensus building. The Greene Group menbers part icipated

vigorously in discussions and the representati .ves of each group

worked di l igently to inforrn other members of their views and to

reach consensus on the issues addressed. Although standard

par l iamentary ru les were fo l lowed in  a id ing the f low of  d iscuss ion,

not  every dec is ion was reached through a vote.  I t  should be noted,

however, that much of the f inal word,ing of the d.iagnostic

def in i t ions,  funct ional  l i rn i ta t ions def in i t ions,  and.  scope of

serv ices decis ions,  was speci f ica l ly  p laced before the group in  the

form of  mot ions and voted on by the qroup.  y

The fol l-owing four topics were addressed by the group and

- . statements fo:nulated: n' -n -r ': '.

1.  d iagnost ic  def in i t ions and funct ional  l imi ta t ion

definit ions for the four beneficiary groups named in the Greene

dec is ion , '

2 .  scope of  serv ices for  the four

named in  the Greene decis ion;

3.  composi t ion of  the Alaska Menta1

beneficiary groups

Heal th Board;  and

-p/ The attorney members
voting procedure' 'but dj-d

of the group did not part icipate in the
par t ic ipate in  the d iscuss ions.



4.  the addi t ion of  benef ic iar ies to  the Alaska Menta l

Hea1th Trust.

The board also asked that their f inal report del ineate sone of the

"sticking points" which were discussed repeated,ly by the group

rnembers. Detai. ls of these thornier issues wil l  be included at

appropriate places throughout this report to demonstrate the

concerns ad,d.ressed and the compromises reached. None of the

part ies to the Weiss case are bound by the decisions nade in the

Greene croup.  Thei r  par t ic ipat ion,  however ,  was a good fa i th

effort to work with the other beneficiary grouPs, the AMHB, and' the

Depar tment  of  Heal th  and Socia l  Serv ices in  an ef for t  to  resolve

dif f  erences and to move f on'rard with the development and

implementat ion of  the State 's  cornprehensive menta l  heal th  Program-
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DTAGNOSTIC DEFTNTTTONS

1

A m e n t a l l y i l l p e r s o n i s d e f i n e d t o m e a n a P e r s o n w h o a s

a resul t  o f  an organic  menta l  d isorder ,  a  schizophrenic ,  paranoid

or  other  psychot ic  d isord,er ,  d l  a f fect ive d isorder ,  dn anxiety

re lated,  d isorder ,  a  somatoform d isord.er  or  a  personal i ty  d isorder ,

may requi re hospi ta l izat ion,  or  a  person under  18 years of  age who

exhibits a severe emotional disturbance and may require

hospi ta l izat ion,  o f  whose severe emot ional  d is turbance is

ind,icative of a substantial r isk of d'eveloping any of the above

-psychiatr ic disorders '

In this context I 'who may requi re hospi ta l izat ionrr  means:

L . is  at  r isk of  immediate hosPi ta l izat ion,  or

is in need of continuing serrr ices due

a severe or Persistent nature, ot

2 .

disturbance of

3.  poses a hazard '  to  the heal th  or  safety  of  the person

o

or  o the rs .



2.  Menta l lv  defect ive and retarded

A person with a disabil i ty attr ibutable to: urental

retardation, cerebral pa1sy, epilepsy, autism or severe organic

brain irnpai:ment, or a person under the age of f j .ve years who

exhibits signif i-cant developmental delay and is at r isk of

developing any of the above condit ions.

3.  Chronic  a lcohol ic  suf fer incr  f rom psvchoses

A chronic  a lcohol ic  wi th  psychosis  means a person who is

an a lcohol ic  wi th  a h is tory  of  pro longed or  excessive dr ink ing or

episodes of  dr ink ing out  o f  contro l ,  and who presents one or  more

the fo l lowing neuro logr ica l  or  psychiat r ic  d isorders:  a lcohol

hallucinosis, alcohol .withdrawal delir ium (delir iun ' tremens) ,

a lcohol  amnest ic  d isorder  (Korsakof f rs  psychosis)  or  o ther  a lcohol -

induced organic mental disorder, dementia associated with

a lcohol ism,  id iosyncrat ic  a lcohol ic  in tox icat ion,  a lcohol ic

depressive disorder or alcohol- induced behavioral changes with

s larptoms s imi lar  to  those l is ted above,  and Wernickers

encephalopathy or a sj.ni lar neurological impairment.

7
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4 .  Sen i l e  r : eop le  who  as  a  resu l t  o f  t he i r  sen i l i t v  su f fe r  ma io r
men ta l  i l l ness

A seni le  person who because of  seni l i ty  suf fers  a major

menta l  i l lness Deans a personr  50 years of  age or  o1der ,  who

because of  the organic  d isease of  seni l i ty  exhib i ts  dement ia  or

other  major  menta l  i l lness.

6
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FUNCTIONAL LIHITATIONS DEFINTTTONS

The above diagnostic definit ions are further arodif ied by

the requirement that the personfs condit ion must result in a

signif icant impai:rnent in the personrs abil i ty to carry out one or

more of the functions set out in the fol lowing l i fe task

categ'ories, without assistance, support or other inte:rrention. 9J

L i f e  T a s k  C a t e q o r i e s

L .  Se l f  ca re

Medica l

ETrra  i  on  o

Nutrit ion

Life nanagement

Grooming

Cooking

Shopping

Cleaning

Mobi l i ty

Community resources

il Due to tirne l j.mitations the Greene Group did not rnake a
def in i t ive dec is ion regard ing what  degree of  funct ional  l inr i ta t ion
would, be necessary for a person to be included in a beneficiary
group named in the Greene decision.



z . SeI f  Di rect ion ( inc lud ing language and learn ing)

Self managenent including decision making and judgment

Cognit ion

orientation

Communication

Sel f  Concept

3.  Socia l  and Econorn ic  Funct ion ing

Interpersonal  re la t ionships

Soc ia l i za t i on

EmPloyment and self suPPort

R.ole functioning

In arriving at these dj.agnostic and functional

l inri tat ions def init j .ons, the group discussed at length how the

beneficiaries could be treated equitably part icularly i f  a

benef iciary grouprs defj.nit ion included l iroit ing language such as

t tmay requi re hospi ta l izat ionrr  or  r r f rom psychosesr t  whiLe another

beneficiary grouprs definit ion did not contain such l i toit ing

langruage. The nembers of the group attempted. to fashion the

definit ions so as to take into account the circumstance of the

L95Ors when the t rust  was created and pro ject  the def i .n i - t ions in to

current program circumstances with a view to the future as well.

The me'nhers of the group also atteurpted to include the mental

heal th  needs of  ch i ldren in to the i r  de l iberat ions.  Chi ldren wi th

menta l  heal th  needs do not  genera l ly  bear  the same d iagnost ic

Iabe1s as ruenta l ly  i I I  adul ts .  The grouprs def  in i t ions do take

1 0



in to  account ,  however ,

predictably may bear

future. .  .  part icularly

se:: lr ices.

the inportance of providing for chi ldren who

a tradit ional psychiatr ic diagnosis in the

if the child does not receive mental health

t-1



SCOPE OF SERVTCES

The group discussed various models for defining the scope

or array of serrices to be provided to the beneficiary groups named

in the Greene decision. Four of these models are reproduced on

page 14 of this report. They represent contemporary l ists of

appropriate se:lr ices. Although the Greene Group did not reach

consensus as to  which of  these models  should be used to the

exclus ion of  the others,  or  what  const i tu tes r rnenta l  heal th

services, tt  the group did agree that an array of serrr j .ces wil l  be

needed. to provide appropriate treatnent to an individ,ual.

By unanimous vote the group that the proceeds of the

Mental Hea1th Lands Trust must f irst provide the Trust

benef ic iar ies as named in  the Greene decis ion wi th  a program of

serrices necessarY to address their self care, self direction, and

socia l  and economic funct ional  l in i ta t ions.  (These funct ional

l inr i ta t ions were l is ted on page 9-L0 of  th is  repor t .  )

The group nembers' di.scussion included a review of

pract ices h is tor ica l ly  as wel l  as des i red fu ture pract ices.  Some

of the diff iculty encountered in the discussion of the scope of

serrices is the extent to which palauent of the direct physi-cal

medical care should be included in rrthe necessary e)<penses'r of the

mental health program to be paid through the mental health trust.

For  example,  d t r  a lcohol ic  wi th  nul t ip le  phys ica l  problens,  a

urenta l ly  i l1  person wi th  se l f  in f l ic ted phys ica l  in jur ies,  o t  a

baby with rnult iple birth defects may require extensive direct

L 2



physica l  medica l  care.  How much of  these expenses should be

included in the mental health program costs or in the rrnecessary

expensesrr under the rnental health trust?

L 3
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RtrNFt rT( .TAPTFq

Although the Greene Group came to no consensus regarding

the addj-t ion of trust beneficiaries to those beneficiaries already

identif ied in the Greene decision, a number of opinions were

discussed. One point of view was that there has been no addit ion

of  benef ic iar ies as the tmst  has not  been reconst i tu ted.  o ther

members of the Greene croup were of the opinion that the state has

in past added addit ional trust beneficiaries through the

legis la t ive budget  process or  o ther  governmenta l  act ion-  There was

also a v iew expressed that  the s tate coul -d,  not  add benef ic iar ies,

i f  the addi t ion d i lu ted benef i ts  to  the benef ic iar ies ident i f ied

in the Greene decis ion.

I 3



COMPOSITION OF THE BOARD

A final task for the creene Group was the discussion of

the how the Greene decision may affect the cornposit ion and

responsib i l i t ies of  the Alaska Menta l  Heal th  Board.  The Greene

Group discussed several options regarding the composit ion of the

AI"GIB as well as the relation of the AIVIHB to other state boards

charged wi th  responsib i l i t ies for  programs to ass is t  in  the care

an6 treatment of persons who abuse alcohol, the developmental ly

d isabled,  and o lder  Alaskans.

The fo l lowing examples of  changes were d j .scussed:

1.  Establ ish a separate board wi th  the s tatutory

responsibi l i ty to make funding reconmendations for al l  of the

beneficiaries. This board would not be involved in progiram

d,ec is ions.  Program decis ions would be le f t  wi th  the var ious boards

now in  ex is tence.  (The Alaska Menta l  Heal th  Boardr ' the Governorrs

Counci l  for  the Handicapped and Gi f ted,  the Governorrs  Advisory

Board on Alccholism and Drug Abuse, and the O1der Alaskans

Commiss ion.  )

2 .  Establ ish a t rustee board.  The t rustees would have

the ongoing responsibi l i ty f or the reevaluat, j .on of the mental

heal th  Iand,s and to  apProve any t ransfers or  sa le of  the lands as

well as investrnent of any trust assets.

l - o
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3.  Establ ish a t rustee board responsib le for  developing

a funding formula which would become an entit lement program. The

trustees would also have the ongoing responsibi l i ty for the

reevaluation of the mentar health lands and to approve any

transfers or sale of the lands as well as investnent of any trust

asse ts .

4.  Establ j .sh a r rsuperboard"  which would be responsib le

for the coordination of the funding reconmendations of al l  the

other boards responsible for individual programs.

5. Amend current statutes regarding the various board,s

( the Alaska Menta l  Heal th  Board,  the Governor fs  Counci l  for  the

Handicapped and Gi f ted,  the Governor 's  Ad.v isory Board on Alcohol ism

and Drug Abuse, and the older Alaskans Comnission) to give each of

the boards authority to represent i ts beneficiary group and to give

each board equal  foot ing to  advocate before the r r t rustee board. ' t

The changes would ' inc lude responsib i l i ty  to  repor t  d i rect ly  to  the

Governor  and the leg is la ture.

The Greene Group ltas told about the AIIHB I s recent

resolution regarding the creation of an independent trustee. The

Al f f {B Resolut ion 89-5 prov ides:

An indepenCent trustee should be designated for the
mental health trust for the purpose of protecting
the trust and to insure that proceeds and income of
the t rust  shal l  f i rs t  be appl ied to  meet  the
necessary expenses of the mental health program of
Alaska'.--

L ' 7



The Greene Group favored the establishment of an

ind,ependent trustee and ultirnately the group voted on a motion that

s tated,  that  anr independ,ent  t rusteet  is  def ined to  mean a board

constituted, separate and, apart frorn any exist ing board' The motion

p a s s e d ' , l o y e a s , 4 n a y s . T h e f o u r n e m b e r s o f t h e c u r r e n t m e n t a l

health board. present at the Greene Group rneeting voted against this

mot ion and.  asked that  th is  fact  speci f ica l ly  be incruded in  th is

- ^ r a = i
!  s l / v !  b .



CONCLUSION

Although the Greene Group was not able to develop

definit ive statements regarding al l  the cornplex issues before i t ,

the group nembers did work diligently in an attempt to provide

guidance to the AIIHB and other interested decisionmakers.
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